Responsiveness, Values, and Political Control in

EPA Enforcement Activities, 1980-2000
:  

Does Big Business get Big Breaks?
Research Questions and Importance

Do bureaucrats respond to administrative directives?  Are bureaucracies effectively controlled by political (electoral) institutions such as Congress, or do they march to the beat of their own drummer?  The answers to these questions provide important insights on the nature of democratic government in the U.S. and its processes.  Ideally, public administrators apply the policies as set in law to all citizens in a ‘consistent and neutral’ fashion (Keiser & Soss, 1998).  However, the study of bureaucracies has found little empirical evidence to support this one-to-one translation of law to administration (Simon, 1997).   Choice and discretion are the buzzwords of bureaucratic decision-making, and while much debate continues on the nature, extent, and biases of these choices, even proponents of political control acknowledge the freedom of action that actors within organizations have in policy implementation (Lipsky, 1980; Goodsell, 1981; Meier 1993; Wood & Waterman, 1994; Brehm & Gates, 1997; Keiser & Soss, 1998).  

Clearly these choices are not made in a vacuum.  Furthermore, these choices and how they translate into bureaucratic performance matter in profound ways to American citizens as well as political scientists.  These decisions affect our safety (police), the quality of our air and water (EPA), the conditions of our workplaces (OSHA), education (teachers, administrators), national defense (the Pentagon), etc.  Citizens come into contact with a variety of bureaucrats in their daily lives quite frequently.  Whether it is the safety inspector or the social worker, nearly every citizen can find a bureaucrat involved in some way in important aspects of their life (Brehm & Gates, 1997).  Yet we do not elect the policeman or the teacher.  The accountability these actors have to our elected officials and to agency goals are essential to democratic theory.  Hence the question of political control of the bureaucracy has been a frequent subject of study (Kaufman, 1960; Lipsky, 1980; Wood, 1988; 1991; Wood & Waterman, 1994; 1998).

Understanding what conditions these choices (institutions, peer pressure, culture, etc.) not only increases our knowledge of administrative behavior, but also provides an avenue whereby the discipline can move beyond description and pure theory to scientific inference. Though much attention has been given to questions of political control, discretion, and bureaucratic culture, few direct tests of these concepts have been successfully attempted (Brehm & Gates, 1997).  This analysis will involve an examination of the Environmental Protection Agency’s enforcement activities for the period of 1980-2000.  This period of time was chosen in order to provide sufficient variation on the independent and dependent variables in the study, but the exact period is necessarily arbitrary.  

The EPA’s regulatory activities provide a particularly poignant setting for putting these theoretical concepts to empirical test (Wood, 1988; 1991).  Inspectors, operating at the street-level, make decisions on what cases of possible environmental hazards or regulatory violations to send up the chain-of-command for further consideration and enforcement action.  These referrals are then the subject of another level of decision-making as to whether to review the case and recommend an action.  A third level of decision-making made at the higher-levels involves the ultimate disposition of the case (whether to pursue a settlement, an enforcement in the courts or through directives, or to recommend no action at all).  These decisions over time are a natural laboratory for testing discretion at the street-level, political control of the bureaucracy, and responsiveness of bureaucrats to administrative authority, clients, or their fellow bureaucrats.  If policy preferences of bureaucrats differ in some systematic matter (different cultures, different constraints, lack of effective supervision, different goals, etc.), then it should be apparent in the different levels of enforcement regulatory activity at the EPA.  

Political Control of & Discretion in the Bureaucracy: Responsiveness?  Bias?


Democratic constitutions attempt to constrain policymakers with the discipline of the electoral process (Hammond & Miller, 1985; Bender, 1988).  However, bureaucrats are unelected and often serve terms that extend well beyond that of the government officials who ostensibly control these bureaucrats and hence extend the electoral influence to them.  Hence political control has been an important subject of political science both in terms of extending our understanding of bureaucratic institutions and for normative concerns regarding a democratic and responsive government.  Focusing on bureaucrats as political actors has become an increasingly common aspect of studies of bureaucratic behavior.  

Herbert Kaufman’s study of forest rangers examined their behavior in terms of their loyalty to agency goals in managing the inputs of various groups (e.g. conservations).  Though fragmentation was a significant force at work, rangers exhibited a remarkable degree of cohesiveness in implementing central policies (Kaufman, 1960).  However, the independence of bureaucrats from administrative control would gain salience among scholars over the next few decades.  Lipsky’s Street Level Bureaucracy envisioned bureaucrats as significant policy-makers with discretion as to what of a variety of policies will be perused and what clients will receive attention.  Formal sanctions, previously considered very important in controlling bureaucrats, are rarely used according to Lipsky (Lipsky, 1980).   However, as discretion of bureaucrats was increasingly recognized, so too was the problems inherent to such discretion.  As Lipksy notes in his study and other scholars have argued, discretion is potentially susceptible to abuses of authority.  Given a variety of social and legal advantages, administrators tend to hold considerable control over clients.  Administrators can act to service some clients over others, as with the ‘capture’ literature (administrators servicing client interests even when they conflict with the agency purpose), or they can be discriminatory in granting policy benefits or targeting clients for sanctions based on a host of political or social categories (Piven and Cloward, 1971; Lipsky, 1980; Keiser & Soss, 1998).

In political science, empirical studies focusing on political controls of the bureaucracy are mixed in their results.  While some have found that bureaucracies are responsive to political controls (Moe, 1982; Calvert, McCubbins, & Weingast, 1989; Wood & Waterman, 1991; Bawn, 1995; Scholz & Wood, 1998) others have suggested that there are significant barriers to control and that it may be impracticable given the instability of institutional rules (Hammond & Miller, 1985).  

John Brehm and Scott Gates turn their attention to which bureaucrats are accountable to given the discretion that bureaucrats have and the problems with direct administrative control (Brehm & Gates, 1994).  They point to the various problems that supervisors have in enforcing compliance with agency goals, and argue that the preferences of bureaucrats are very important in determining what policies are produced by the agency.  Bureaucrats can ‘work’ (as with the Kaufman rangers, they pursue the stated policy goals of the agency), ‘sabotage’ (work against those policy goals), and shirk (pursue non-policy goals).  These theoretical constructs undergird the hypotheses tested in this analysis.   

Data


Data Sources


The primary source of data for this analysis is the National Compliance Data Base System (NCDB), which tracks regional compliance and enforcement activity, and manages the Pesticides and Toxic Substances Compliance and Enforcement program at the national level.  The system tracks all compliance monitoring and enforcement activities from the time an inspector conducts an inspection until the time the inspector closes the case or settles the enforcement action. The NCDB monitors the national performance of the following programs: (1) Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), (2) Toxic Substance Control Act (TSCA), (3) Emergency Planning and Right-to-Know Act, Section 313 (EPCRA), and (4) Asbestos Hazard Emergence Response (AHERA).  


This data is complied through the compliance monitoring activity of the EPA.  Compliance monitoring consists of actions to determine compliance with applicable laws, regulations, permit conditions, orders and settlement agreements.  It also includes reviews and evaluations of the activities of the regulated community and determinations as to whether “imminent and substantial” endangerment may exist.


Data for this analysis consists of a random sample of all companies inspected during the 1980 – 2000 period that are reported in the NCDB set.  Inspections can include record reviews, observations, sampling, interviews, etc.  Inspections are the lowest level of EPA regulation activity key and need not be spurred by any particular suspicion of a violation of environmental laws or evidence of an environmental hazard. However, the inspection decision rule may operate in the same way that decisions operate at higher levels, and thus may result in a biased sampling frame having selected on key values of the dependent variable.  Decision-making as to whether to inspect could very well be correlated with decision-making on referrals, case-reviews and enforcement actions.  But while this design is susceptible to dependent variable selection bias, it likely does allow some variation on the dependent variable (though this variation is truncated).  In these cases, something can be said about the causes of the dependent variable, though it will attenuate the estimates of causal effects on average.  This means that numerical estimates of the causal effects will be closer to zero than they really are, leading to a possible failure to reject the null when an unbiased sample would have indicated accepting the alternative hypothesis (King, Keohane, & Verba, 1994).  

While in an ideal world a sample independent of the dependent variable is preferred, the cost associated with producing a sufficiently large sample of the corporations in the nation (EPA enforcement actions are a rare event in the population of corporations) with enough variation on the independent variables to make causal inferences is prohibitive. Furthermore, the effects of this bias are not devastating since we can learn something as the bias is in a predictable direction (King, Keohane, & Verba, 1994).  These compromises are often made in data analysis.  “Although they are clearly biased, the direction of the bias is known...” (McAdams & Johannes, p. 421).  In this study, bias operates against the alternative hypothesis and thus confirming results should not be the result of a false indication.  If this study fails to produce significant findings, it would be necessary to develop a sample independent of this bias in order to conclude that the findings were not the result of error.


The EPA Budget data was obtained on-line at http://www.epa.gov/ocfo/budget/budet.htm for fiscal years 1997 - 2004.  Previous fiscal years (1979 – 1996) will be acquired through a Freedom Of Information request of the Chief Financial Officer for the EPA.  Request forms are available through the EPA website and may be submitted on-line.  

Data on the size and economic status of companies included in the sample will be obtained through the Security & Exchange Commission’s on-line database EDGAR (Electronic Data Gathering, Analysis, and Retrieval system). Both the Current and Historical databases of the requisite SEC filings for each company for each fiscal year are used to compile the dataset.  Where data is unavailable for a particular company in EDGAR, a Freedom Of Information request of the SEC or the company itself will be used (or the case will be excluded from the analysis).    


Variables (Dependent Variables)

This analysis will involve four separate measures of EPA regulatory activity. The first dependent variable is referrals by the street-level inspectors of cases up the chain of command in the EPA (hereafter referred to as REF).   Case reviews (CASE) are a higher level of activity within the EPA where case managers review referred cases to determine if further action is warranted.  Enforcement action is the third type of agency regulatory activity to be considered (ENFORCE). These enforcement actions are taken against corporations that the EPA determines are in violation of some requirement in federal environmental regulations.  These include Notice of Violation actions (NOV’s), legal rulings and judgments (e.g. civil penalties for violations), and directives (e.g. cease & desist orders).   The final category considered is settlement agreements (SETTLE).   Settlements of cases reached by EPA with corporations in regard to some apparent violation of federal environmental regulations.  Settlements can come in the form of consent decrees (on what remedial or ameliorative action is to be taken) and/or agreements on damages to be paid.


Variables (Independent Variables)
Two important independent variables involve the EPA calculations as to the financial aspects of enforcement actions. These models provide the EPA with their perception of the impact regulatory activity (or absence of regulatory activity) will have on any particular company.  The ABEL (Ability To Pay) model (ABEL) evaluates a corporation’s or partnership’s claim that it cannot afford compliance costs, clean-up costs, or civil penalties.   The ABEL analysis concentrates primarily on cash flow based on financial statements from the corporation that reflect firm liquidity and solvency and then projects cash flows.
   The second independent variable included in the models is the BEN model (BEN), which estimates the potential economic savings from delaying or avoiding pollution control expenditures.  These expenditures include (1) capital investments (e.g. pollution control equipment), (2) one-time nondepreciable expenditures (e.g. setting up a reporting system), and (3) annually recurring costs (e.g., operating costs).  It further controls for depreciation over time and is also based on the cash flow estimation that ABEL uses.

The second set of independent variables includes direct (non-EPA derived) estimations of the economic strength of the companies within the sample.  The size of the company or number of employees (CSIZE) is one measure of the strength of the company (although certainly a rough estimate). A better estimate is the annual reported net worth of the corporation in SEC filings (CECON). A variable on the nature of the industry is included as a control variable (IND) because certain industries may have a higher probability of enforcement actions independent of any political variables.  This is measured using a dummy variable where 1 indicates that the company is in a high pollution-risk industry (fossil fuel producers) and 0 indicates that the company is not.  

The third set of independent variables includes measures of resources available to the EPA.  The BUDGET variable is the annual fiscal budget for the EPA as reported by the Chief Financial Officer of the EPA.  Like the other dollar variables, transformations of these data may be necessary for the analysis (e.g. a log transformation).  The STAFF variable is a simple measure of the number of employees for the EPA (including inspectors).  The last variable is the political control variable (PRES) and it is measured using a dichotomous dummy where 1 indicates Republican control of the administration and 0 indicates that Democrats control the executive.  

Hypotheses


The hypotheses tested in this analysis put to a direct test concepts such as political control of the bureaucracy, street-level vs. elite bureaucratic behavior, and the extent to which discretion is used to pursue various goals (policy & non-policy).  

Hypothesis 1(a):  The probability of enforcements, referrals, and case reviews will be higher under Democratic administrations than under Republican administrations.


This hypothesis posits that the nature of policy outputs at the EPA is directly influenced by the political control of the administration at the time.  Republican administrations campaign on and have electoral constituencies that support lower regulatory activity across the board.  Republicans are generally perceived to be more ideologically sympathetic to corporate concerns that tend towards self rather than government regulation of industry as well.  Democrats, on the other hand, have strong constituencies (trial lawyers, environmentalists) that place a premium on government oversight of business activity and stronger, more frequent regulatory activity.  Hence it is reasonable to suppose that, if political control of the bureaucracy is effective, Republican administrations will be able to effect lower regulatory activity in agencies that fall under executive influence and Democratic administrations will result in the opposite trend.  Examining the breadth of enforcement behavior in the EPA provides an opportunity for a direct test of this hypothesis over time.  If administration changes from Republican to Democrat lead to higher probabilities of enforcement activities and the opposite leads to lower activities, then this effective political control hypothesis would be confirmed.      

Hypothesis 1(b): The probability of settlements will be higher under Republican administrations than under Democratic administrations.


This hypothesis is less well supported in its specification, in that it relies on an assumption as to the nature of settlement behavior in the EPA.  If settlements are by and large cooperative in nature, then it is reasonable to expect their frequency to be higher under Republican administrations than Democratic ones.  However, in order for there to be a settlement, EPA bureaucrats had to refer, review, and recommend the case for enforcement—all regulatory activities that the political control thesis suggests are less likely under Republicans. A greater number of settlements under Democratic administrations could be deceptive if the raw scores are artifacts of the greater frequency of enforcement activities. Thus, in order to properly test this hypothesis while controlling for the regulatory behavior that preceded it, a nuanced examination of settlements is necessary.  The probability of a settlement, rather than its frequency, should be immune to this potential skew.  

 Hypothesis 2:  The probability of enforcements, referrals, settlements, and case reviews will be greater when EPA budgets and staff are larger. 


This hypothesis is consistent with policy-driven behavior (working bureaucrats) but focuses on resources as the primary engine of EPA enforcements.  When resources are low and the staff is relatively small, fewer enforcement activities should be more likely than when resources are in abundance.   

Hypothesis 3:  The probability of enforcements and case reviews will track with the probability of referrals.


This hypothesis contrasts the behavior of street-level bureaucrats and that of the elite or higher-level behavior of the agency.  If street-level bureaucrats have internalized the preferences and goals of the agency or if they are responsive to directives (either through incentives or sanctions), then the street-level referral rate should track with that of the enforcement and case review rates.  However, if lower-level bureaucrats are resistant to top-down directives, either in terms of shirking or sabotage, then these levels of decision-making are highly unlikely to track with one another.  

Hypothesis 4(a):  The probability of enforcements, referrals, and case reviews will be higher the lower the net worth of the client.


This hypothesis involves the capture theory of bureaucratic institutions.  If bureaucrats act to respond to client wishes, then the more significant or influential the client, the less likely they should run afoul of enforcement actions by the agency.  

Hypothesis 4(b): The probability of settlements will be higher the higher the net worth of the client.


This hypothesis incorporates the assumption that settlements are cooperative acts by the agency with the company under consideration.  If this is so, then the capture thesis suggests that influential clients should be more likely to be the recipients of settlement agreements than smaller clients.  

Models 


This analysis employs a time-series logit model estimating the probability of an enforcement action taken during that particular period for each of the four levels of enforcement behavior documented in the sample.  Time-series is necessary given the autocorrelation inherent to several of the independent variables considered (fiscal budgets, corporate net worth, etc.).  LOGIT is required due to the dichotomous nature of the dependent variables:  either an enforcement activity occurred or it did not.  

Several potentially related independent variables may require interaction terms to control for their inter-correlation.  The company size and company net worth, while distinct measures of the economic significance of the corporation, may be correlated.  High-worth companies tend to have large staffs in order to manage their assets.  This is especially true in utility and service organizations.  The estimates of potential economic costs (with regulatory implementation) and the potential savings (from avoidance) also are likely to correlate with the company-specific variables.  Larger companies will probably have larger economic costs associated with implementation given the number of sites they would have to update.  The same goes for savings by avoidance of implementation.  The budget of the EPA may be correlated with the size of its staff.  All these interaction would be tested and included in the model if significant.  Below are the models and a discussion of possible results.  In general, the discussion of the effects of one variable in one model will hold true for the other models (excepting the SETTLE & CLEAR models).

MODEL 1: 

REF = α + ß(ABEL) + ß(BEN) + ß(CSIZE) + ß(CECON) + ß(IND) + ß(BUDGET) + ß(STAFF) + ß(PRES) + ε 

This is the street-level model measuring the influence the political control, resources, and company independent variables on the probability of an enforcement action.  If the political control variable (PRES) is significant, then it would seem that street-level bureaucrats either condition their behavior to reflect the emphasis of the administration in control or they respond to control by the administration.  

MODEL 2

CASE = α + ß(ABEL) + ß(BEN) + ß(CSIZE) + ß(CECON) + ß(IND) + ß(BUDGET) + ß(STAFF) + ß(PRES) + ε 

The second-level of decision-making in the EPA regulatory scheme is case reviews, and this model estimates the probability of an enforcement action given the same set of explanatory variables.  If the EPA BUDGET and STAFF variables have significant positive coefficients (as the budget and staff increase, so does the probability of an enforcement action), then the resource hypothesis would be accepted.  Of important is noting that there is no theoretical conflict between the bureaucratic theories (discretion, political control).  All could be operative in EPA enforcement decisions.  

MODEL 3

ENFORCE = α + ß(ABEL) + ß(BEN) + ß(CSIZE) + ß(CECON) + ß(IND) + ß(BUDGET) + ß(STAFF) + ß(PRES) + ε 

This model directly tests the probability of an enforcement action with the company characteristics and other independent variables.  If the political control null is not rejected, then the influence of the PRES variable will not be distinguishable from zero.   Enforcement activities would not significantly vary based on the party in control of the executive.  If the economic variables have significant positive coefficients (as the size and scope of the company increase, so does the probability of enforcement), then the hypotheses on capture would tend to be disconfirmed, and a Kaufman policy enforcement culture may exist in the EPA (or an agency responsive to administrative control through sanctions or incentives: we cannot distinguish between these two theoretical constructs in this model).  Significant negative coefficients (as the size and scope of the company increase, the probability of enforcement declines), a capture theoretical model 

MODEL 4

SETTLE = α + ß(ABEL) + ß(BEN) + ß(CSIZE) + ß(CECON) + ß(IND) + ß(BUDGET) + ß(STAFF) + ß(PRES) + ε

This model considers the probability of settlement agreements given the independent variables.  In this model, the expectation as to political control is that under Republican administrations the coefficient should be positive (higher probability of settlements) than Democratic administrations.  If the capture thesis is correct, then the corporate economic strength variables should be positively correlated with settlement agreements.  

MODEL 5

CLEAR = α + ß(ABEL) + ß(BEN) + ß(CSIZE) + ß(CECON) + ß(IND) + ß(BUDGET) + ß(STAFF) + ß(PRES) + ε

Rather than examining settlements & enforcements separately as is done in Models 3 and 4, it may be more appropriate to examine the influence of the independent variables with a combined model of the two, or Clearance model (CLEAR).  The settlement agreements, contrary to the assumptions of Model 4, may be conflict-oriented in nature (companies forced into settlements to avoid further legal action).  Hence this model will be considered to test the same hypotheses considered in Models 3 and 4.  

Wrap-up


This analysis provides both tests of important theoretical concepts well developed in the discipline using new data and empirical examination of hypotheses (street-level discretion) that have been the subject of few studies.  It employs statistical models to examine, at the aggregate level, whether political control is relevant to EPA enforcement decisions, and it takes a close look at whether street-level decisions tend to be consistent both in fact and in variation with upper-level administrative decisions in the same cases.  This project represents an important contribution to our understanding the discretion utilized in bureaucratic decisions and the potential bias in that decision-making process.  
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