I. Distinction between Civil Rights & Civil Liberties

1. Civil Rights – those protections by government power

a) Origin:  “No Taxation Without Representation”

b) Gained popularity with the 1960’s Civil Rights Movement

2. Civil Liberties – the Constitution’s protections from government power

a) Society versus the Individual:  The Search for a “Happy Medium.”  The tension between the ‘right’ of the individual and the ‘right’ of the society is a constant source of debate in civil liberties discourse.

b) Government can only have a compelling reason to intervene:

i. Examples of clear Fundamental Rights

ii. Life

iii. Free speech

iv. Freedom of religion

v. Marriage

c) Examples of unclear Fundamental Rights

i. Privacy

ii. Owning guns (although this isn’t really an unclear fundamental right)

d) Compelling?

i. Examples of Exceptions:

ii. Life – death penalty

iii. Free speech – porn

iv. Religion – human sacrifice

v. Marriage – between same sex?

II. Public Support for Civil Liberties:  The Abstract vs. the Particular

	“I believe in free speech no matter what the views expressed might be.”



	AGREE
	85%
	
	

	DISAGREE
	09%
	
	

	
	
	
	


	“Should Americans be free to advocate communism?  Racism?”



	AGREE
	40%
	
	

	DISAGREE
	35%
	
	

	
	
	
	


a)  Shows –

i. Question wording on polls is important

ii. American opinions on civil rights and civil liberties are conflicted

III. Slavery:  The Unresolved Constitutional Question

1. Missouri Compromise:  1820

a) Missouri petitions to be admitted as a slave state 

b) Compromise admits Missouri as slave & Maine as free

c) 36/30 parallel

2. Compromise begins to breakdown

a) Abolitionist movement

b) Southerner’s realize the ‘compromise’ spells their political doom

c) Dred Scott v. Sanford

i. Every justice wrote a separate decision (5-4)

ii. African Americans enjoy “no rights which a white man was bound to respect.” 

a. State laws banning slavery may be unconstitutional

d) Result:  Lincoln wins 1860 election

IV. Reconstruction

1. Constitutional Amendments

a) Thirteenth Amendment

b) Fourteenth Amendment

c) Fifteenth Amendment

2. Amendments had mixed results:  South largely resistant

a) Black codes

3. Republican party faced a quandary:  

a) the 3/5ths compromise was over and the South stood to gain considerably as a result of blacks counted as full citizens (despite they didn’t have de facto voting rights in the South)

4. Solution:  The First Reconstruction Act of 1867

a) Disbanded the governments of the Southern States (void their votes against 14th amendment)

b) Replaced them with military districts

c) Made readmission to the Union contingent on the Southern states’ ratification of the 14th amendment

5. Reconstruction failed to grant equal rights to blacks

a) Jim Crow laws

b) Segregation

c) White Primary (only whites could vote in primaries)

d) Poll Tax

e) Literacy Test

f) Grandfather Clauses (exempted voters from various rules like literacy test if your grandfather had the vote b/f the Civil War)

g) Plessy v. Ferguson – separate but equal doctrine

