
AMERICAN CONSTITUTION
OVERVIEW:  the Constitution is founded on seven principles that we will discuss today

-what are they?

-where did they come from?

-how have they impacted American government

-along the way, we'll also gloss some history

PRINCIPLE #1 --- REPRESENTATION
A. already discussed in some detail

B. developed out of the theories of Hobbes and Locke

C. a practical necessity given the continental size of the new nation

D. facilitated by:

1. developing diverse and competing interests 

2. evolving notion that government is only a referee

E. NOTICE: founders decided upon geographic representation

1. other choices (gender, race, class, ethnic groups, business groups)

2. geography moderates

PRINCIPLE #2 --- POPULAR RULE
A. ultimate authority rests in the people --- they are the parties to the social contract

(Hobbes and Locke)

B. all government officials are responsible to the people, either directly or indirectly

1. and Congress is outlined as the first branch

2. Article 1, section 1

C. grew from dislike of king

1. most colonists blamed estrangement on King George III

2. Parliament was seen as less responsible

D. and there had been a long history of active citizen participation in the colonies

1. colonial legislatures popularly elected

2. by 1750, they were more popular and powerful than most governors, who were appointed by the crown

a. only 3 of 13 governors served more than 1 year term

b. only 1 governor had veto power

3. most legislatures dealt directly with Parliament

4. and they were active --- Indian affairs, trade, westward expansion

5. for that time, most were fairly democratic: well apportioned, 50%+ of white

males enfranchised

E. NOTICE: Founders were also somewhat afraid of popular rule and placed numerous

constraints on popular will

1. indirect selection of Senate, president, Supreme Court

2. staggered terms of office

PRINCIPLE #3 --- LIMITED GOVERNMENT
A. Constitution is a document of explicit, enumerated powers 

B. develops from writings of John Locke (natural rights) and Adam Smith (free markets;

An Inquiry into the Nature and Causes of the Wealth of Nations is published in

1776)

C. not satisfied with the limits of the enumerated powers, the first Congress adds 10

amendments, the Bill of Rights, to protect some rights explicitly

D. and Amendment Number 10 reasserts the enumerative nature of the Constitution: 

"The powers not delegated to the United States by the Constitution, nor

prohibited by it to the States, are reserved to the States respectively, or to the

people."

E. NOTICE:  a tension develops between this limited notion of government and the

perceived need for a stronger, more assertive national government that develops

in the 20th century

1. the seeds of this are sown in the Constitution

2. while Founders generally believed in limited government and enumerated

powers, they were practical and left the door open for future developments

3. specifically, the last paragraph of Article 1, section 8 gives Congress the

authority to "make all laws which shall be necessary and proper" to fulfill

its enumerated responsibilities ... an “escape clause”

4. this "elastic clause" will be used to expand the gov't

PRINCIPLE #4 --- SEPARATION OF POWERS
A. an underlying belief that power corrupts and that to control its corrosive nature, it

should be divided, diluted and distributed

B. derives from the writings of Locke and the French political thinker Charles Secondat,

Baron de Montesquieu (1689-1755) --- Spirit of the Laws
C. thesis: to limit power, spread it out

D. institutions of government that struggle with each other will leave the rights of the

people alone

E. NOTICE: power is not really separated, it is shared

1. institutions are separated, power is shared

-a system of checks and balances

2. acquiescence of all parties needed for policies to be made (e.g., treaty -

president negotiates, Senate ratifies, House funds)

3. such complexity makes coordinated activity difficult

PRINCIPLE #5 --- FEDERALISM
A. a special case of separation of powers that grants some authority to both national and

state governments

B. notion of federalism grows out of writings of Montesquieu and Scottish philosopher

David Hume

C. also a practical necessity after the Revolution

D. NOTICE: Constitution began process of decreasing role of the states because of ...

PRINCIPLE #6 --- FEDERAL SUPREMACY
A. the notion that in the final analysis, we are to be one nation, not 13 separate nations

 
B. resulted largely from the failure of the Articles of Confederation and Perpetual Union

1. adopted March 1781

2. no president, no Supreme Court

3. in unicameral legislature, each state had one vote

4. even small matters required 9/13 vote (almost 70%)

5. large matters required unanimity

6. most important --- national government could not directly touch people

-relied on states for taxes, army, navy, etc.

C. hard realities mandated a change

1. states fighting over westward expansion 

2. strife over trade

3. states facing internal revolt -- Shays' Rebellion

4. little respect abroad

D. Constitution gave national government power over states and people

E. NOTICE: the principle of federal supremacy has grown

PRINCIPLE #7 --- JUDICIAL REVIEW
A. question:  who will be the final judge of what is permissible under the Constitution?

1. states?

2. each branch?

3. federal courts?

B. the Constitution strongly implies the courts have this power, but it could be more

explicit

-Article III, section 2: "The judicial power shall extend to all Cases, in Law and

Equity, arising under this Constitution...."

C. The Federalist Papers are more explicit (see #78):

"...whenever a particular [law] contravenes the Constitution, it will be the duty of

the [courts] to adhere to the latter and disregard the former."

N.B.: that’s Alexander Hamilton speaking as Pubulis

D. grows from the notion of the social contract, which like other contracts needs to be

interpreted by courts

E. important ---

1. judicial review gives federal courts power to check president and Congress ---

contributes to separation of powers

2. in conjunction with federal supremacy, it also gives national government power over the states

F. NOTICE:  some people believe this has gotten way out of hand, with federal courts

making policy rather than interpreting the Constitution
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