U.S. CONSTITUTIONS VS. STATE CONSTITUTIONS 
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CONSTITUTIONS AND GOVERNMENTS

V.  Constitutions
1. U.S. Constitution & Madison:  

2. General Definition:  

a. the set of rules prescribing the political process government institutions must follow to reach and enforce collective agreements

b. Guideline outlining the formal rules and institutions of government and the limits placed on its powers

3. Fundamental law of the country:  the Constitution is the Supreme Law of the land, and thus any state enactments, federal statutes, regulatory policies, etc. is subservient to the Constitution and is null and void when it conflicts with the Constitution.

a. Judicial Review: how the courts go about determining if a particular law or regulatory policy conflicts with the Constitution and overturning it if it conflicts

4. U.S. Constitution

a. 2 general points about the U.S. Constitution

i. Represented confluence of philosophy and politics
1.  Philosophy influenced the Constitution:  the philosophy of government of the Constitution was very much informed by great political theorists (Plato, Locke, Montesquieu) and they embedded it in the Constitution.  

2. Politics influenced the Constitution:  the Constitutional Convention was a political convention to solve a political problem (AofC) and thus the document reflects compromises among the various political interests represented at the Constitution.

a. Rejected the AofC in favor of a new document 

b. Political interests:  North vs. South, Big States vs. Little States, Agriculture vs. Industry, Slave vs. Nonslave states, etc.

c. Compromises

i. Bicameral legislature (two house legislature

ii. The 3/5th’s Compromise represented a compromise between the slave state interest in having their slaves counted as people (thus increasing their political power in Congress) and the non-slave state interest in the slave states not having their slaves count towards representation.  

ii. Constitution Continues to Evolve (Dynamic vs. Static Document)

1. Through Amendments (28 Amendments)

2. Through Interpretation:  The Supreme Court has continually interpreted the Constitution…and that interpretation has evolved over time (ex. Right to Privacy).

b. Alternative Explanations of the Constitution

i. Pluralism (a compromise between interested groups)

ii. Elite Theory (Charles Beard’s Economic Interpretation of the Constitution) 

1. Beard’s Argument:  The representatives at the CC were rich (of the monied interest) and thus created the Constitution to protect their own economic interests.

c. Federalist Papers (10):  The Problem of Factions

i. The Federalist Papers (Madison, Hamilton, John Jay) written under a nom de plume, constituted arguments presented in newspapers in favor of the Constitution and in opposition to the Anti-Federalists

ii. Federalist 10 is written by Madison and concerns with faction.  

1. Representative Democracy rather than Direct Democracy:  in a direct democracy, one group can take over and oppress minorities (tyranny of the majority).  A representative democracy helps prevent this.

2. A Bill of Rights (not in Fed. # 10) to protect individuals from oppression.

3. Federalism (dividing power among the federal and state governments makes gov’t more difficult to take over)

4. Dividing gov’t among the three branches, dividing the legislatures, different terms for different kinds of representatives, etc.

I. Three Possible Governance Structures

A. Unitary

1. British Parliament

B. Confederacy

1. American Confederacy

2. United States under AofC

C. Federal

1. USA

2. (OVERHEAD OF FIGURE 3.1    K & J)

II. Why Federalism?

A. Opposition to unitary

1. Unitary meant too much centralization:  Americans had suffered under the British Monarchy and the Founders felt this was due to a greater centralization of power.

2. Strong allegiance to states:  very important (citizens tended to have greater loyalty to their own states than to the nation).

B. Opposition to a Confederacy

1. We had that under the A of C, and it wasn’t working.

III. Some Characteristics of the U. S. Federal System

A. Number of gov’ts

B. State and National governments derive power from U.S. Constitution

IV. Relationship Between States and National Gov’t

A. Anecdote

1. October 1st, 1986:  All the states went to a 21 year drinking age.  Individual states had, at one time, different kinds of drinking age limits.  A single, national, uniform rule had been established.

B. Collective Action Problems Applied – The Articles of Confederation – states were beset by a structure under the A of C that prevented states from sharing the transaction costs inherent to a large country.  

1. Transaction costs are the time, effort, and resources required to make collective decisions

2. Conformity costs are what one party prefers and the collective required

C. Constitutional Basis for Federalism

1. National Gov’t

a) Articles I, II, III.

b) Article I, Section 8 Delegated (or enumerated) ( express) powers:  the federal gov’t can only do what the Constitution explicitly states it can do (delegated-written instructions).

c) Commerce Clause:  greatly expanded the new governments sphere of action and solved the collective action problems present under the A of C.

d) Necessary and proper (or elastic) clause (loophole):  

e) Implied Powers:  Flow from the ‘elastic’ clause. 

2. State Powers

a) Protection of state sovereignty:  ability of the states to govern themselves without undue influence from other actors (including the federal gov’t).

b) No breaking up or merging of states 

c) 10th Amendment (the reserve or residual clause):  any powers not explicitly granted to the federal gov’t are reserved for the states and the people respectively.  The States Rights movement finds its coup de grace in the 10th amendment.

D. Changes in relationship

1. In general, overtime, the power of the federal gov’t has grown in relation to the states (quite dramatically).  

2. Recently we’ve had a bit of a retrenchment:  devolution of power to the state.

E. Causes of National Power Growth

1. Supreme Court (the National Umpire):  It decides when there are disputes between the states and the federal gov’t and in inter-branch disputes.

a) Overtime, the SC has tended to support the federal gov’t (New Deal).  

b) 14th Amendment:  This allowed selective incorporation of the Bill of Rights to go forth.  

a. University of Missouri Law School ex. and Segregation

2. Congress

a) Fiscal Federalism

b) Expansion of Implied powers

V. CONGRESS

A. The Basis of Representation:  Population vs. State autonomy

1. Virginia Pan

2. New Jersey Plan

B. Logic of Bicameralism:  political compromise (no real philosophical basis for having a two house Congress).

1. Madison realized that the bicameral legislature solves some of the problems that the nation was encountering.

a) The wanted it to be reflective of the people’s will, but they also wanted, to a certain extent, a detachment from the people

b) The solution was having the House’s representation based on population (directly elected by the people) and the Senate representation based on the States (and elected by the State Legislatures).  

c) In the House, you have to run for office every 2 years, keeping them very tied to the people’s will.  The entire House is elected in every 2 year election.

d) In the Senate, you have to run for office every 6 years, which made Senators less susceptible to the whim of the people.  

e) The Senate was intended to be a more ‘deliberative’ body whereas the House was supposed to be most responsive to the people.

	VIRGINIA PLAN
	NEW JERSEY PLAN

	Two chamber legislature, representation based on state population
	Single-house chamber; equal representation for each state regardless of population

	Lower chamber of legislature elected by the citizenry; upper chamber, executive, and courts elected by the lower house
	Legislature has same power as under Articles, with added authority to levy taxes and regulate commerce; can exercise supremacy clause over state legislation

	Legislature can make any law and veto any state legislation
	Plural executive can be removed by legislature (on petition of a majority of states); courts appointed by executive

	Council of Revision ( composed of executive and court) can veto legislation, but legislature can override by majority vote
	Supreme Court hears appeals in limited number of cases

	
	


C. Logic of Bicameralism:  The Great Compromise

1. Checks & Balances – seperation of powers?  No.  Separate branches, SHARED powers.  Eg. the veto.  Eg. oversight.  Eg. etc. etc.

D. The Independent Executive

The Veto
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