
FEDERAL COURTS - OVERHEADS
I. federal courts are important in U.S. due to two factors:

A. higher law notion of constitutionality

1. Constitution = societal contract

2. some institution must interpret that contract

3. courts have assumed that role, because they are seen as less political

B. separation of powers

1. courts are largely independent of the other branches

2. because, they are capable of protecting themselves 

(judicial review, no decrease in salary, etc.)

3. in short, courts are political actors

II. organization of the courts

A. Constitution established the Supreme Court; lower courts are established by the

Congress

B. lowest level = federal district court

1. 94 in all; at least one in every state 

2. first federal courts to hear cases involving federal issues

3. trial courts --- hear testimony, consider facts

4. hear 300,000 cases/year

C. second level = circuit court of appeals

1. eleven in all (plus Federal Circuit for the District of Columbia)

2. hear cases on appeal from the district courts and some state courts

3. receive some 40,000 requests/year for appeals

D. top level = the Supreme Court

1. has two types of jurisdiction:

a. original - defined in Constitution 

b. appellate - defined by Congress

1. technically automatic once defined by Congress

2. actually, Court has great discretion

3. takes most cases on "writ of certiorari"

4. usually, case must have a clear and significant federal issue

2. currently Court has 9 members --- set by law, not Constitution

3. decision-making process

1. Court receives briefs (including amicus curiae)

2. Court hears oral argument 

3. in private meeting, justices discuss cases 

4. vote on principles

5. senior member of majority decides who will write opinion

6. types of opinion =

a. per curiam - decision without rationale

b. opinion of the court - majority

c. concurring opinion 

d. dissenting 

4. Court usually seeks to decide cases at the lowest level 

- avoid Constitutional questions unless necessary

III. Courts are powerful for several reasons

A. ability to act a regulator

1. regularly rule on the validity of federal regulations

2. many regulations currently not seen as valid until upheld by the courts

B. ability to invoke judicial review

1. declare acts of Congress or the president to be impermissible under the Constitution

2. have done so roughly 150 times since 1803

C. one of the most trusted institutions in government

1. public trust is high

2. even given interpretivist vs. activist debate

3. how will Bork & Thomas confirmations affect?

IV. Courts are limited in many ways, too

A. stare decisis
1. lawyers love precedent

2. prefer stability offered by prior cases -- less disruption

3. writing in 1992 case of Planned Parenthood of Southeastern Pennylvania vs.

Casey, Justice David Souter noted, in upholding Roe:

"For two decades of economic and social development, people have organized intimate relationships and made choices that define their views of themselves and their places in society, in reliance on the availability of abortion in the event that contraception should fail....  [W]hatever the premises of opposition may be, only the most convincing justification under accepted standards of precedent could suffice to demonstrate that a later decision overruling the first was anything but a surrender to political pressure, and an unjustified repudiation of the principle on which the Court staked its authority in the first instance.  So to overrule under fire in the absence of the most compelling reason to reexamine a watershed decision would subvert the Court's legitimacy beyond any serious question."

B. must wait for cases to come to them - reactive, not proactive 

(Justiciability Doctrine:  see website)

1. case must have a real controversy - no friendly suits, no advisory opinions

2. case must be ripe - other avenues (state courts, etc.) must be exhausted

3. parties must have standing - they must be the ones at risk, government must

waive sovereign immunity, etc. (note, class action suits help with this)

4. case must be justiciable - court must see the matter as one that can be solved by judges; 

C. limited ability to enforce rulings — on either public or other institutions

1. as a result, courts are rarely out of step with the Congress and president — see limited number of cases of judicial review 

2. also courts rarely out of step with the public

a. Barnum study:  Court follows public opinion

b. Court rules on matters such as abortion, contraception, busing, etc.,

only as public opinion approaches or passes 50%

c. sole exception = prayer in school

3. result = courts are usually yea-sayers, not nay-sayers;  legitimizers, not

challengers

D. Courts are political

1. nominated by president 

2. approved by Senate

3. subject to political punishments

a. raises

b. overturn cases 

c. strip Court of jurisdiction

d. impeach justices

4. in short, courts usually represent the dominant political coalition/culture
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