 Federalism

I. Thesis

A. Federalism is enshrined in the Constitution, but

B. Political conditions have dictated how the doctrine of federalism has evolved

II. Mechanics

A. Constitution divides power among federal government, state governments, and people

B. federal government has three types of power: inherent, delegated, implied

1. Inherent = those integral to national security

2. Delegated/enumerated powers = those explicitly assigned by the Constitution

3. Implied powers = those implied under the “necessary and proper clause”

C. states have both concurrent and reserved powers

1. Concurrent powers = those exercised jointly with the federal government

2. Reserved powers = those reserved to the states under 10th Amendment

III. Constitution left exact nature of balance between states and national government vague

A. By necessity --- states had to be given some power

1. Constitution had to be ratified by states

2. Founders wanted stronger National Government

B. Two competing theories of federalism in early U.S. --- Dual federalism and Cooperative federalism

1. Dual Federalism

-Constitution is a compact among the states 

-states are not subordinate to the national government, but exist dually with it

-implication ... at least: states are supreme in some spheres; at most: states are free to leave Union

2. Cooperative federalism

-Constitution is a document created by the American people (“We the people...)

-national government enjoys loyalty of the people directly

-implication ... states not free to leave

IV. History has resolved this issue in favor of cooperative federalism --- five crucial periods: Marshall’s tenure as chief justice, Civil War, age of robber barons, New Deal, Civil Rights era

A. Marshall as chief justice (1801-1835)

1. a Federalist, with strong feelings about national supremacy

2. wrote a number of important opinions that established in law the notion 



of federal supremacy

a. McCulloch v. Maryland (1819)

-established large scope for elastic clause/implied powers

-federal government had large discretion to take appropriate action tofulfill duties

-interfering state laws were invalid

b. Cohens v. Virginia (1821)

-Supreme Court has final authority to rule on questions involving federal questions

c. Gibbons v. Ogden (1824)

-broad interpretation of what constitutes interstate commerce

-gave Congress authority to regulate many forms of economic activiity

3. by 1830s, legal precedent is set for federal supremacy

B. Civil War

1. an unintended by-product of Hamiltonian tariff structure (also issue of slavery spreading west)

2. based on their reading of Constitution, Southerners believed they had right to nullify acts of Congress, and to interpose themselves between national government and state citizens 

3. when this escalated to secession (a right originally asserted by New England states), it began to interfere with nation’s inherent powers

4. Union victory = end to most virulent form of dual federalism

C. Age of Robber Barons

1. time = end of 19th century

2. business boomed as industrial revolution peaked and frontier closed

3. Given time, states and private interests might have reined in excesses

4. but problems needed immediate attention

5. federal government had power --- if not authority --- to address problems

6. result = spate of federal legislation to curb business excesses

-anti-trust laws (TR)

-labor/union support

-child labor laws

-laws regarding sanitary food preperation

D. Great Depression/New Deal --- 1930s

1. similar crisis --- inter/national economic collapse was causing great human suffering

2. FDR nationalized the problem

-set up national government as the principal source of relief 

-birth of welfare state in the U.S.

3. examples

-minimum wage

-maximum work hours

-Social Security

-crop subsidies

4. by end of WWII, national government is manager of the economy

-Employment Act of 1946

E. Civil Rights era

1. problem sown in 1868 with ratification of 14th amendment

-“No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”

-gutted in Strauder v. West Virginia (1880) 

-also Plessy v. Ferguson (1896) 

2. Southern states habitually treated blacks as second class citizens

-voting

-economic matters

-schools

3. begins to become politically problematic in 1930s

-great migration

-FDR needs the votes of blacks in swing states in NE and MW

-problematic also in 1950s-60s, Cold War rationale

4. Southern states were reluctant to change, so progress required federal action 

-Smith v. Allwright (1944)

-Brown v. Board of Education of Topeka, Kansas (1954)
-Civil Rights Act of 1964

-Voting Rights Act of 1965

V. result of these crises is a much greater role for the federal government vis-a-vis the states

1. states largely acquiesced, because...tough problems they couldn’t handle on own 

2. collective action problems required a central actor

3. federal money (from income tax)

